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Overview

Defendant No.

W s SubjectM atter?

Defendant No.

Yes! phntff
W s

Section 1 No. L

“Every contract, com bination In the form of
st orothew ise, orconspiracy, n restaintof
trade orcom m erce am ong the several States, or
w ith foreign nations, is declared to be illegal”

15USC §1.

AT

Law
Section 1 No. G

| ves.

RequiresM ultple Parties
W hatD oes XM ean?

AT

Law

Section 2 No.

SUbJECEM atter?

| ves

“Every person w ho shallm cnopolize, orattem ptto
m onopolize, or com bine or conspire w ith any other
person orpersons, to m onopolize any partof the
trade orcom m erce am ong the several States, or

w ith foreign nations, shallbe deem ed guilty ofa
felony . ..

e

AT

Law

Y No.
Section 2 ° e

| ves.

D oesNotRequire M ultiple Parties
W hatD oes TtM ean?

AT

Law

SubjectM atter?

| ves

An Econom ic Satute?

“Ifw e w illnotendure a king as a political pow erw e should
notendure a king overproduction, trtansportation, and sale of
any of the necessaries of life ”

—John Shemm an
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AT

Law

SubjectM atter?

| ves.

An Econom ic Statute?

“Pow er that controls the econom y should be in the hands
of elected representatives of the people, not n the hands
of an industrial oligarchy .”

—W illiam O .Dougls

An Eoonom ic Statute? AT
Law
No
SubjctM atter?
"M axin izing Consum er l Yes.
W elfare”

A D eterm inate Standard?

“Fostering Com petition”
Early Theories - M odem A pproach
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AT

Law

SubjectM atter?

An Econom ic Satute? AT
Law
No
SubjctM atter?
J Yes.
“Fostering C om petition”

A M icroeconom ic C oncept
Com petition vs. linovation

AT

Tea Leaves
Schum peterian No
o | SubfctM atter?
Com petation J
Yes.

"W e decide this case againsta backdrop of
significant debate am ong academ ics and
practitioners over the extentto which ‘old
econom y’ §2 m onopolization doctrines should
apply to firm s com peting in dynam ic
technologicalm arkets characterized by netw ork
effects” [11] v

AT

Tea Leaves

SUbJECEM atter?

| ves

N etw ork Extemalites
The Entrenchm ent Issue
The Extermalities Tssue




AT

Tea Leaves
The Entrenchm ent o
Tessue | SubfctM atter?
} Yes.

“Inhdeed, there is som e suggestion that the
econom ic consequences of netw ork effects
and technological dynam ism actto offsstone
another, thereby m aking itdifficultto

form ulate categorical antitrist mles absenta
particularized analysis of a given m arket”

AT

Tea Leaves
The Entrenchm ent No L
Issue J "
BushessasUsual?

Guidance vs. Cassby-case Rules.

AT

Policy

SubjectM atter?

The Extemalities Issue j ves.
D cesthe Court "G et ' 2?7

AT

Copyrichtvs. Antitrust Law
(Imnovation vs. Com petition) _ No|

SUbJECEM atter?

J Yes.
M icrosoft's argum ent that
copyrightallow s it to prevent
people from changing the desktop . . .isno
m ore correct than the proposition thatone’s
personal property, such as a bassball bat, cannot
give rise to tort labiliy”  p.33]

AT

Law

Theories
Ligbility

| ves.

M onopolizing PC M arket [§2]
A ttem pted M onopoly of B row sers [§2]
TyingW indow s to Explorer [§1]

Section 1 AT

Law
No e

Rule of Reason . LasloiTiey

D efining The M arket J Yes.

Balancing Positive and N egative E ffects
PerSeRules

Price FIxIng

G eographic D ivisions

Boycotts

etc,, etc.... 2




Section 1 AT

Tymng Law
No

Elem ents: S

(1) Tw o separate products l Yes.

@)M arketpowerin the tylng product

)
)
(3) Consum exs have no choice in the te
@) Substantial volum e of comm erce is

Section 1 AT

Tyng Law

Traditional rationale:
Leveraging M onopoly
An hooherentD octrine?

AT

Section 1 Law

Tying

Liability

| ves.

M icrosoft ITTRationale: C onsum er choice.

- Efficiency of ntegration; "N ovel,
purported efficiencies” p.791.

Law
Econom ics 2
Section 2
e Law
M onopolization o
ofthe PC M arket - Libility
J Yes
Elem ents

1) M arketPow er
+
2) A ntioom petitive Conduct
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AT

Section 2 o Law
M onopolization : Yo
M arketPow er ) oo

| ves.

M arketPow er
=M arketShare + B arrers to Entry

Section 2 AT

M onopolization : Law
M arket Pow er No.

. Lisbility
D efining M arketShare | v

W hatistheM arket?
Should M iddlew are Count?

D efining B arriers to Entry
The A pplications B arrier




Section 2 BT

M onopolization Law
A nticom petitive No.
C onduct: o

| ves.

. OEM sand Controlof the D esktop
W hat/s the A temative?

Section 2 BT

M onopolization Law
A nticom petitive No.
C onduct: L

. Integrating IE and W ndow s
Taking It O ffAddRemove List
Comm ingling Files

O verriding U serChoice of B 10w ser

Section 2 AT

M onopolization Taw
A nticom petitive No.
C onduct: . e

| ves.

Providers

License R estrictions
Free ToolK isA e OK »

‘ Agreem entsW ith ItemetA coess

Section 2 AT

M onopolization Law

Anticom petitive Yo
Conduct: : o

| ves

. Agreem entsW ith Thdependent
Softw are Providers
Brow serD efauls

Section 2 AT

M onopolization Taw
A nticom petitive No.
C onduct: . o

| ves.

‘ Threatening A pple
Courts Understand Threats . . .

Section 2 AT

M onopolization

_ . Law
A nticom petitive o,
Conduct: : L
J Yes.
. Java
Thcom patble Java isOK !

D eception & Threats to Intel
W hat's the A Ifemative?




Section 2/A ttem pted BT
M onopolization B 1ow sers) Law
No.
Lisbiliy

| ves.

(1) A ntioom petitive conduct
+

) Specific mtent to m onopolize
+

3) D angerous probability of success.

Section 2 BT

A ttem pted M onopolization Law

No.

D angerous Probalbility of Success
-W hatbarmiers to entry?

AT

Section 1/Tying: Law
No. Defenses &

| ves

“Erm esh [ng] the courts In product
design decisions” fp.so].

AT

Section 2M onopolization: .

No. Defenses &
Justifications

| ves.

CopyrightD efense:
"D rastic V ariation”
“Stable and C onsistent Platform ”
N o Principled D istnction . . .

AT

Section 2 M ocnopolization:  Law

No. Defenses &

| ves

Bundling
N o Justification for Comm ingling
orTaking It O ffA ddRem ove List

W alid TechnicalR easons” for
O verriding B row ser Choice

AT

Section 2 M onopolization : Law

No. Defenses &
Justifications

| ves.

AgreementsW th APs& ISVs
"N o Justification”




AT

Law

Relief

Yes.

Any girl can be glamorous.
All you have to do is stand still
and look stupid.”

Hedy Lamarr (1913-2000)

a4

Law
No Relief
l Yes
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Law
No Relief
Yes.
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AT

D esigning Relief Law
No Relief
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D am ages

AT

StructuralR elief Law
No Relief
1. Isolting theM onopoly Yes.
ATT
BM
M icrosoft

2. Tmovation E ffects?
Com plem entary M onopolies

AT

Law

Relief

Yes.




AT&T I

o s ek

No.
°© Relef

Yes.

AT

AT& T IT Lo
B ell i
- j Yes.
1
S
I
estern E Jecty
&
BellLabs

Law

Policy
No Relief
l Yes
O rdinary Case:

The Shoe M onopolist

AT

Policy
R No. Relief
L J Yes.
Com plem entary G oods:

The Left Shoe M onopolist

s s




AT

AT

D esigning Relief Law

Relief

| ves
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The C Iones Tssue?

AT

D esigning Relief

Law
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o | AT
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Relief
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